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through May 26, 2010 







From: Peter Baye 
Sent: Wednesday, May 26, 2010 11:16 AM 
To: Adrianna Shea; fgc@fgc.ca.gov 
Cc: Stewarts Point Rancheria; 'Tony Cohen'; letters@mendonoma.com; advocatenews@mcn.com; 
MLPAComments; paul@kzyx.org 
Subject: Stewarts Point MLPA compliance with Native American Heritage Statute 
 
To Adrianna Shea, Deputy Executive Director, External Affairs and Special Advisor, and John K. Fisher, 
Deputy Executive Director, California Fish and Game Commission: 
 
Please find attached (.pdf) my letter regarding MLPA compliance with the Native American Heritage 
Statute (California Public Resources Code 5097.9) in context of the Stewarts Point MPA and Native 
American (Kashia Pomo) religious ceremonial harvest of marine life at Stewarts Point.  
 
Thank you for your attention. 
 
 
Peter Baye, 
Annapolis, Sonoma County, CA 
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Peter R. Baye, Ph.D. 
Coastal Ecologist, Botanist 
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California Fish and Game Commission      May 26, 2010 
attn: Adrianna Shea and         
John K. Fischer, 
Deputy Executive Directors 
1416 Ninth Street 
P.O. Box 944209 
Sacramento, CA 94244-2090 
ashea@fgc.ca.gov 
fgc@fgc.ca.gov 
 
Via e-mail 
 
SUBJECT: Marine Life Protection Act (MLPA) regulatory compliance with Native 
American Heritage Statute (California Public Resource Code § 5097.9) – Stewarts Point, 
Sonoma County and Kashia Pomo traditional seafood harvest 
 
To the California Fish and Game Commission: 
 
I request that the Commission review the compliance of Marine Life Protection Act (MLPA) 
regulations, currently in effect, with the Native American Heritage Statute, PRC § 5097.9 and 
its application to traditional (religious) Kashia Pomo harvest of intertidal marine life on 
private lands at Stewarts Point, Sonoma County, California.  
 
The regulations governing the Stewarts Point MPA prohibit all take of marine life below 
Mean High Water, and provide no explicit limited exemptions for Native American religious 
uses.  In contrast, other MPAs, such as Sea Lion Cove State Conservation Area, prohibit 
only recreational and commercial take of marine plants and invertebrates. Other MPAs also 
provide limited exceptions or exemptions to prohibitions.  
 
The Native American Heritage Statute (NAHS; California Public Resources Code §5097.9; 
Interference with Native American religion or damage to cemeteries or places of worship, 
etc., prohibited…) prohibits any public agency from interfering with the free expression of 
Native American religion: 
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No public agency, and no private party using or occupying public property, or 

operating on public property, under a public license, permit, grant, lease, or 

contract made on or after July 1, 1977, shall in any manner whatsoever 

interfere with the free expression or exercise of Native American religion as 

provided in the United States Constitution and the California Constitution… 

[emphasis added in bold] 
 
This section of the NAHS provides only a limited exemption for state-owned or county-
owned lands under 100 acres. There is no exemption state agency regulation of private lands.  
 
The Commission’s Draft Environmental Impact Report (EIR) for the MLPA referred to the 
NAHS, citing PRC §5097.9, and explained its meaning on page 7-8 of the DEIR. Thus, there 
is no question that the Commission is aware and responsible for its obligations under the 
NAHS.   
 
Elders of the Kashia, and council representatives of the Kashia and other Pomo people, 
have declared publicly that ceremonial harvest of marine life at traditional (sacred) locations 
is essential to their religious practice. There should be no question that their claims are valid 
and directly relevant to the Commission’s (MLPA) compliance with the NAHS.  
 
I further recommend that the Commission take the following actions to remedy the 
apparent conflict between the current MLPA regulations now in effect, and compliance with 
the NAHS: 
 

1. Direct Commission staff to consult with the state Native American Heritage 
Commission, consisting of nine members appointed by the Governor with the 
advice and consent of the Senate, if staff have not done so already. 
 
2. Develop and implement a memorandum of understanding with the Native 
American Heritage Commission and affected tribal councils to suspend enforcement 
of MLPA take prohibitions specifically for tribal ceremonial uses.  
 
3. Amend MLPA regulations to provide explicit limited exemptions of marine life 
take prohibitions for Native American ceremonial (religious) uses.  

 
I believe that limited exemptions for tribal ceremonial seafood gathering on private or public 
lands in the Stewarts Point MPA would have minimal impacts, and would be compatible 
with the biological objectives of the MPA. I also believe this would be a reasonable and 
practical (as well as legally and ethically necessary) precedent for north coast MPAs.  
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Please contact me if you have any questions. Thank you for your attention to this important 
matter.  

 
 
Respectfully submitted,  
 

 
 
Peter R. Baye 
 
 

cc:  

Eric Wilder, Stewarts Point Rancheria 

Violette Chappelle, Stewarts Point Rancheria 

Vivian and Jack Wilder, Stewarts Point Rancheria 

Anthony Cohen, Attorney, Santa Rosa 

Independent Coast Observer 

Fort Bragg Advocate News 

MLPA Initiative 
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